Administrative Report

Council Action Date: November 30, 2006

To: MAYOR AND CITY COUNCIL -

From: MAGGIE HEALY, ASSISTANT TO THE CITY MANAGER

Subject:  ADOPTION OF ORDINANCE NO. 2993-06 GOVERNING CABLE
FRANCHISES

RECOMMENDATION

Adopt Ordinance No. 2993-06 by title only, waiving further reading:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF REDONDO
BEACH, CALIFORNIA, AMENDING TITLE 11, CHAPTER 3 OF THE REDONDO
BEACH MUNICIPAL CODE WITH RESPECT TO RULES AND REGULATIONS
GOVERNING THE OPERATION OF CABLE SYSTEMS IN THE CITY AND
APPLICATIONS FOR LOCAL CABLE FRANCHISES.

EXECUTIVE SUMMARY

The City’s Municipal Code governing Cable Franchises (Title 11, Chapter 3) needs to
be amended to reflect new federal and state legislation, new technologies and new
providers of cable services that were not envisioned at the time the code was drafted.
The revised ordinance amends Title 11, Chapter 3, with code that will protect the City’s
authority to the extent possible under the new state law.

On November 14, 20086, the Council introduced Ordinance No. 2993-06j. The ordinance
has been posted for the required five day period and is ready for adoption.

BACKGROUND

In September of this year, AB 2987 was signed into law allowing cable operators to
obtain statewide franchises in lieu of negotiating local franchises. AB 2987 becomes
effective as of January 1, 2007. Much of the process and authority under AB 2987
remains unclear, however we do know that the California Public Utilities Commission
will become the franchise authority and will commence accepting applications for State
franchises sometime at the beginning of 2007.  Existing franchise holders will be
allowed to maintain those franchises through term.

The revised Title 11, Chapter 3 of the Redondo Beach Municipal Code has been
developed through consultation with the assistance of Rick Ellrod at the law firm of
Miller & Van Eaton, Washington D.C. Mr. Ellrod has provided expert advice to the City
on telecommunications matters for more than ten years. The revised ordinance
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protects the City’s authority to the extent possible under the state law, and
accommodates cable providers that are differently situated than traditional cable
providers because of their preexisting telecommunication systems.

COORDINATION

The ordinance has been approved as to form by the City Attorney’s Office.

FISCAL IMPACT

Costs for preparing the amended Cable Ordinance are included within the City
Manager’s Office portion of the Adopted Budget for Fiscal Year 2006-07.

Submitted by: | Approved for foryvarding by:

Maggi€ Healy Office of the }éity Manager
Assistant to the City Mandder

Attachment:

o Ordinance No. 2993-06, Amending Title 11, Chapter 3 of the Redondo Beach
Municipal Code



ORDINANCE NO. 2993-06

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
"REDONDO BEACH CALIFORNIA, AMENDING TITLE 11,
CHAPTER '3"OF° THE "REDONDO BEACH MUNICIPAL CODE
‘'WITH:RESPECT* ‘TO;RULES AND REGULATIONS GOVERNING
THE OPERATION OF CABLE SYSTEMS IN THE CITY AND
APPLICATIONS FOR LOCAL CABLE FRANCHISES

THE CITY COUNCIL OF THE CITY OF REDONDO BEACH, CALIFORNIA, DOES

-HEREBY FIND AS'FOLLOWS:

, WHEREAS the City Councn has determlned it-is in the best interest of and consistent
with the convenience and necessity of the City of Redondo Beach to grant franchises to
companles desiting to provide cable service within the City of Redondo Beach on the terms and
conditions hereinafter set forth, and. as may be further described in each franchise agreement;

and,

WHEREAS, the City Council, on April 5, 1994, adopted Ordinance No. 2727, Amending
Titte 11, Chapter 3 of the Redondo Beach Municipal Code Establishing a Procedure for the
Granting of Cable Television Franchises and Renewals Thereof, Setting Forth Rules and
Regulations Governing the Operation of Such Systems; and,

WHEREAS, the City Council finds that Title 11, Chapter 3 of the Redondo Beach
Municipal Code needs to be amended for consistency with State law, new providers and new
cable television technologies; and,

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF REDONDO BEACH
DOES HEREBY ORDAIN AS FOLLOWS:

Section 1. AMENDMENT OF CODE. Title 11, Chapter 3 is hereby amended to read as
follows:

Chapter 3 CABLE TELEVISION FRANCH]SE REGULATIONS
Article 1 Definitions
11-3.101 Definitions.

For the purposes of this chapter, the following terms, phrases, words, abbreviations, and
their derivations shall have the meaning given herein. If a term is defined in a franchise
agreement differently than it is defined in this chapter, the definition in the franchise agreement,
rather than the definition in this chapter, shall apply within the franchise agreement. When not
inconsistent with the context, words used in the present tense include the future tense, words in
the plural number include the singular number, and words in the singular number include the
plural number. Words not defined herein shall be given the meaning set forth in the Cable
Communications Policy Act of 1984 (“Cable Act”), 47 U.S.C. Section 521 et seq., and as
hereinafter may be amended, and if not defined therein, their common and ordinary meaning.
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“Access channel” shall mean a channel dedicated in whole or in part for programming
which is not originated by a cable company.

“Basuo servnce shall. mean any service tier which includes the retransmission of local
television broadoast Slgl’l&llS and education, government and public access channels.

“Cable,,Act” shall’mean‘the Cable ‘Communications -Policy Act of 1984, 47 U.S.C. Section
521, et seq:, as'amended.

“Cable services” shall be defined as the one-way transmission to subscribers of video
programming or other programming services, and. subscriber interaction, if any, which is required
for the- selection.or use of such video programming or other programming service.

“Cable system” shall mean a facility consisting of a set of closed transmission paths and
associated signal generation, reception, and control equipment that is designed to provide cable

‘service whichvifclides video programming and which is provided to multiple subscribers within a

commumty ‘but - such term does not include (a) a facility that serves only to retransmit the
telewsuon sngnals of | one of more television broadcast stations; (b) a facility that serves subscribers
without using any publlo right-of-way; (c) a facility of a common carrier which is subject, in whole
or in part, to the provisions of Title Il of the Communications Act of 1934, except that such facility
shall be considered a cable system (other than for purposes of 47 U.S.C. § 541(c)) to the extent
such facility is used in the transmission of video programming directly to subscribers, unless the
extent of such use is solely to provide interactive on-demand- services; (e) an open video system
that complies with section 653 of this title; or (e) any facility of an electric utility used solely for
operating its electric utility systems.

“City” shall mean the City of Redondo Beach, a municipal corporation of the State of
California, in its present incorporated form or in any later reorganized, consolidated, enlarged or
reincorporated form.

“City Council” shall mean the present governing body of the City or any future Council
constituting the legislative body of the City.

“Day” shall mean calendar day or days, unless otherwise specified.

“Equitable price” shall be interpreted to have the meaning used in Section 627 of the
Cable Act. .

“Franchise” means a local cable franchise granted by the City Council, unless otherwise
specified.

“Grantee” shall mean the person, firm or corporation to whom or which a franchise is
granted by the City Council under this chapter, and the lawful successor, transferee or assignee of
said person, firm or corporation.

“Gross revenues” means all cash, credits, property of any land or nature, or other
consideration received directly or indirectly by the Grantee, its affiliates, subsidiaries, parent or any
person in which the Grantee has a financial interest, or from any source whatsoever arising from
or attributable to the sale or exchange of cable services or noncable services by the Grantee
within the City or in any way derived from the operation of its cable system within the city,
including but not limited to monthly fees charged subscribers for basic service; monthly fees
charged subscribers for any optional cable service; monthly fees charged subscribers for any tier
of cable service other than basic service; installation, disconnection and reconnection fees; leased
channel fees; fees, payments or other consideration received from programmers; converter
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rentals or sales; studio rental, production equipment and personnel fees; advertising revenues;
and. revenues from home .shopping channels. - Gross revenues shall not, however, include
revenues from any noncable services to the extent that state or federal law prohibits the City from
obtaining franchise fees based on revenues from such noncable services. Gross Revenues shall
not:include :any.--uncollected receipts (‘bad debt”); provided, however, that (1) all-or any part of
such actual bad debt that is written off but subsequently collected, and (2) any late fees offset

-, against :such bad-debt, shall be included in Gross Revenues.in the period collected or offset.

.- Gross:-Revenues shall not.include any taxes on services-furnished by the Grantee which are

.imposed upon any subscriber or.user by the State, County, City or other governmental unit and
-collected by the Grantee on behalf of said governmental unit.

 “Person” shall- mean an individual, partnership or other entity.

* “Property of Grantee” shall mean all property owned, installed or used by a Grantee in the
conduct of cable system business in the City under the authority of a franchise granted pursuant
to this chapter.

» “Proposal” or “application” shall refer to a formal response by a qualified cable company in
accordance with City specifications to provide cable services to residents, businesses, industries,
and institutions within the City.

“State video franchise” means a state franchise to provide video services issued by the
California Public Utilities Commission pursuant to the Digital Infrastructure and Video Competition
Act of 2006.

“State franchise holder” means a person which holds a state video services franchise
issued by the California Public Utilities Commission pursuant to the Digital Infrastructure and
Video Competition Act of 2006. .

“Street” shall mean only a street, road, highway, freeway, lane, path, alley, court, sidewalk,
parkway, drive, pier, wharf, or bulkhead which is owned by a public entity in fee or as to which a
public entity has been dedicated for street purposes, and with respect to which, and to the extent
that, City has a right to grant the use of the surface of, and space above and below, in connection
with a franchise for a cable system or other compatible uses. _

“Subscriber” shall mean ‘any person that lawfully receives cable service over a cable
system.

“User” shall mean a party utilizing an access channel for purposes of production or
transmission of material to subscribers, as contrasted with receipt in a subscriber capacity.

- “Video service” shall have the same meaning as in California Public Utilities Code Section
5830(s). . .

“Video service provider” shall have the same meaning as in California Public Utilities Code

Section 5830(t).

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)
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Article 2 Procedures for Granting, Renewing, Transferring, and Acquiring by City of
Cable Telewsuon Franchlses

5:11-3 201 A“franchlse is reqwred to operate a-cable system or provide cable service.

o «‘Alnonexcluswe franchise g‘ranted under this-chapter, or a state video franchise, is required
of-any person that constructs, operates or maintains a cable system within all or any portion of the
‘public: rights-of-way of the City or. provides cable television service in the City, and such
construction, operation, maintenance, or service without such a franchise shall be unlawful. A
franchise may be granted by the City Council to any person, whether operating under an existing
franchise or not, pursuant to the terms and provisions of this chapter (§ 2, Ord. 2727 c.s., eff.

May 5, 1994)

11-3.202 Unauthorized connection; Tampering.

(a) It shall be unlawful for any person to make any unauthorized connection, whether
physically, electronically, acoustically, inductively or otherwise, with any part of a franchised cable
system within this City for the purpose of enabling him or herself or others to receive any
television signal, radio signal, picture, program or sound, without the permission of the Grantee.

(b) It shall be unlawful for any person, without the consent of the Grantee, to willfully
tamper with, remove or injure any part of a franchised cable system within this City.

(c) Any persons violating any part of this section shall be liable, upon conviction
thereof, to the maximum penalty permitted by law for such violation. Each day any such violation
continues shall constitute a separate offense. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.2038cope of franchise.

Any franchise granted pursuant to the provisions of this chapter shall authorize and permit

' the Grantee to construct, operate and maintain a cable system in the City for the sole purpose of

providing cable service, pursuant to the terms of its franchise agreement and applicable law.

Such a franchise shall grant no authority for the Grantee to use the City's streets for any

purposes other than provision of cable service, except to the extent other services may be
specifically authorized in a franchise agreement.

Consistent with applicable Federal and State law, the City Council shall retain all authority
to regulate non-cable communication services to the extent necessary to protect the public
interest and to ensure compliance with all provisions of this chapter. (§ 2, Ord. 2727 c.s., eff. May
5, 1994)
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11-3.204 Limitations df franchise: Franchise to be non-exclusive and subject to City’s

.police.and.taxing powers heretofore or hereafter enacted.

(a) Any franchise granted under this chapter shall be nonexclusive.
R (o) B8 ..:_.v.a'No*b‘ri\‘@?ilé:ge or exemption*shall be granted or conferred by any franchise granted

- . under this‘chapter except those specifically presented herein.

(c) Any privilege claimed under any franchise by a Grantee or a state franchise holder
in any street or~other: public ‘property shall be subordinate to any prior or subsequent lawful
occupancy or use thereof by the City or any other governmental entity, or other prior easements
therein.

(d) Any right or power in, or duty imposed upon, any officer, employee, department, or
board of the City shall be subject to transfer by the City to any other officer, employee,
department, or board of the City.

(e) A Grantee:or a state franchise holder shall be subject to all requirements of City
ordinances, rules, regulations and specifications heretofore or hereafter enacted or established
which are within the scope of the City’s police and taxing powers, and shall comply with all
applicable State and Federal laws and regulations heretofore or hereafter enacted or established.

(f) Any such franchise granted shall not relieve the Grantee of any-obligation involved
in obtaining pole space from any department of the City, utility company, or from others
maintaining poles in streets. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.205 Acquisition by City.

(a) In accordance with Section 627 of the Cable Communications Policy Act of 1984, if
a renewal of a franchise granted under this chapter is denied and the City acquires ownership of
the cable system or effects a transfer of ownership of a cable system to another person, any such
acquisition or transfer shall be at fair market value, determined on the basis of the cable system
valued as a going concern but with no value allocated to the franchise itself.

Any such right of the City to acquire or transfer a cable system shall be addressed in a
franchise agreement. This chapter does not by itself create such a right in the City with respect to
any cable system.

If a franchise granted under this chapter is revoked for cause and the City acquires
ownership of the cable system or effects a transfer of ownership of the cable system to another
person, any such acquisition or transfer shall be at an equitable price.

(b) The value of a cable system (fair market value or equitable price) shall be
determined by an appraisal .committee consisting of three (3) disinterested appraisers. The
appraisal process shall be conducted in accordance with the following procedures:

(1) Each party shall appoint an appraiser within thirty (30) days after the City sends
notice initiating appraisal proceedings. The two (2) appraisers shall select a third appraiser within
thirty (30) days after selection of the second appraiser. If the two (2) appraisers are unable to
agree on the appointment of a third appraiser within such thirty (30) day period, either the City or
the Grantee may petition the Judge of the Los Angeles County Superior Court, acting in his or her
individual capacity, for the selection of a third appraiser.
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(2 Each party shall bear the cost of its own appraiser and one-half (1/2) of the cost of
appointing the third appraiser and of paying the third appraiser’s fee. The third appraiser, however
selected, shall be a person who has not previously acted in any capacity for either the City or the
Grantee.

e o i(8) e <Withins thlrty (30) days after selection -of the third appraiser, the appraisers shall
meet and set the value of the cable -system consistent with the requirements of this section. § 2,
. Ord. 2727 ¢c.s., , eff. May 5, 1994)
(c) The_ provisions of this Section 11-3.205 shall not apply to a state franchise holder’s
pablg _system

11-3.206 Rights reserved to the City.

(a) City_may exercise right of eminent domain. Nothing herein shall be deemed or
construed to impair or affect, in any way, to any extent, the right of the City to acquire the property
of ‘a Grantee; through the exercise of the right of eminent domain, at a fair and just value in
accordance with applicable:law. Nothing herein contained shall be construed to contract away or
to modify or abridge, either for a term or in perpetuity, the City’s right of eminent domain.

(b) City’s rights reserved. There is hereby reserved to the City every right and power
which is required to be herein reserved or provided by any ordinance of the City adopted pursuant
to the exercise of the City’s police and taxing powers. A Grantee shall at all times be subject to all
lawful exercise of the police power and any other lawful authority of the City, including WIthout
limitation all rights the City may have under 47 U.S.C. § 552.

(c) City cannot be prevented from granting franchises to other persons. In accordance
with applicable Federal and State law neither the granting of any franchise hereunder nor any of
the provisions contained herein shall be construed to prevent the City from granting additional
franchises.

(d) Granting of a franchise shall not constitute a waiver to exercise of any
governmental right or power. Neither the granting of any franchise nor any provision hereof shall
constitute a waiver or bar to the exercise of any governmental right or power of the City, now
existing or hereafter granted.

(e) City Manager authorized to settle controversies. The City Manager is hereby
authorized and empowered to adjust, settle, or compromise any controversy or charge arising
from the operations of any Grantee under this chapter, in the best interest of the public. Either the
Grantee or any member of the public who may be dissatisfied with the decision of the City
Manager may appeal the matter to the City Council for hearing and determination within thirty (30)
days of receipt of notice of such decision. If no such appeal is made such decision shall be
deemed final. The City Council may accept, reject or modify the decision of the City Manager and
may adjust, settle or compromise any controversy or cancel any charge arising from the
operations of the Grantee or from any provision of this chapter. Grantee shall have sixty (60) days
subsequent to the date of any such action by the City Council (including without limitation a
determination of any question of fact) to file an appeal therefrom with an appropriate State or
Federal court or agency. All actions by the City Council under this subsection shall be after
hearing upon ten (10) days advance written notice to Grantee at its address on file with the City.
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Such actions may be either resolution or minute motion, except that revocation of franchise
pursuant to Section 11-3.609 shall be by ordinance. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

3. Q;Qf'gﬁﬁ_l?iﬁcations“f_(:irrh_‘eW franchise: Contents of application.

"*To thé extent permiitted by applicable state and federal law, each application for a new
franchise under this chapter to construct, operate or maintain any cable system in the City shall be
- filed with the office ‘of the ‘City Clerk and shall be on forms prescribed by the City if the City
requires the use of such forms. Each application must contain the following information:
.(a) The name, address, and telephone number of the applicant;

) (b) A description of the corporation or business enti{y organization of the applicant,
including at least the following:
’ - _(f ) The names, residence and business addresses of all officers and directors of the
applicant;
(2) The names, residence and business addresses of all persons having any share of
the ownership of the applicant and the respective ownership share of each person;

(3) A description of the previous experience of the applicant in providing cable service;

(4) Information showing that the applicant has available sufficient financial resources
to construct and operate the proposed cable system in this City;

(c) A detailed map indicating all areas proposed to be served, and a proposed time
schedule for the rollout of cable service;

(d) Any other details, statements, information or references pertinent to the subject
matter of such application that have been published, or requested in writing from the applicant, by
the City Council prior to the filing of the application. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.208 Application fees for new franchise.

(a) Amount. Notwithstanding any other requirement of this chapter, each applicant for
a franchise under this chapter must furnish with its proposal a nonrefundable filing fee in the
amount of Five Thousand and no/100ths ($5,000) Dollars by certified or cashier's check made
payable to the City. No application shall be considered without receipt of said check.

(b) Deposit and use. All checks received will be deposited to an account of the City
and will serve to recover expenses incurred by the City in the preparation and granting of a
franchise, the execution of a franchise and regulation of franchise pursuant to this chapter.

(c) Additional fee. Each applicant, prior to acceptance of a franchise under this
chapter, shall reimburse all additional expenses, including, but not limited to, any and all
administrative, engineering, publication, or legal costs and consultants’ expenses incurred in
connection with the processing, evaluation and preparation of documents relating to the franchise,
subject to any limitation on such reimbursement in the applicant’s franchise agreement. The City
shall document all such expenses by invoice. In the event that expenses exceed the total amount

- of filing fees collected from the applicant(s), the Grantee shall pay to the City the excess amount
within sixty (60) days of demand of the City. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)
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11-3.209Action on franchise application.

(a) Compliance with City requirements. Any misrepresentation, failure, neglect or
refusal to provide requ1red information may, at the option of the City, render a franchise
gpp‘[lcatl,on invalid.. The requested .information must be complete and verified-as true by the
applicant.

(b)-  .Proposals-become property. of-City. All proposals received by the City from an
applicant shall.become the sole property-of the City.

(c) Referral to City Manager for -evaluation and recommendation. Upon receipt of any
appllcatlon for a franchise to.be granted under this chapter, the City Council shall refer the same
to the City Manager, who shall prepare or cause to be prepared a report, including
recommendations respecting such application, and cause the same to be completed and filed with
the Clty Coungil. Al applicants will‘be offered the opportunity to make a formal presentation to the
City Council in support of their applications.

(d)  Investigations. The City may make such investigations as it deems necessary to
determine the ability of an applicant to perform under the franchise, and the applicant shall furnish
to the City all such information and data for this purpose as the City may request.

(e) Public comment. Upon receiving the City Manager’s report, the City Council shall
pass a resolution setting a public hearing for the consideration of the application, fixing and setting
forth a day, hour, and place certain when and where any persons having any interest therein or
who wish to file objections may file written comments and appear before the City Council and be
heard, and directing the City Clerk to publish said resolution at least once within ten (10) days of
the passage thereof in a newspaper of general circulation within the City.

()] Criteria to be considered. In making any determination hereunder as to any
application for a new franchise, the City may consider any and all factors relevant to significant
interests of the community, including, but not limited to, the quality of the cable service proposed,
areas to be Served, income to the City, experience, character, background, and financial
responsibility of any applicant, willingness and ability to comply with applicable law, and all other
matters deemed pertinent by the City for safeguarding the interests of the City and the public.

(9) Determinations by City Council. At the time set for the hearing, or at any
adjournment thereof, the City Council shall proceed to hear all comments. Thereafter, the City
Council shall make one of the following determinations:

(1) That such application be denied; or

(2) That such franchise be granted and the terms and conditions thereof.

No provision of this chapter shall be deemed or construed so as to require the granting of
a franchise.

(h) . Awards based on public record. It is the intention of the City to award any cable
franchise solely on the basis of the public record. To this end, communication with the City Council
by those wishing to submit proposals for a cable franchise should be limited to public sessions.
Requests for information should be directed to the office of the City Manager.

(i) City Council decisions shall be final. Any decision of the City Council concerning
award of a franchise pursuant to this chapter shall be final. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)
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11-3.210 Duration of franchise and renewal.

A franchise agreement shall provide for the length of the franchise term. A franchise may
* bé‘rénewed: by'the City pursuant to then applicable law.

(§ 2, Ord. 2727 c.s., eff. May5 1994)

1 1-3 21 1 Transfer

(a Transfer means any transaction in which control of the Grantee is transferred,
whether by a transfer or grant of an ownership interest or any other interest in a grantee,
directly or indirectly, from one person or group of persons to another person or group of
persons, or the rights and/or obligations held by the Grantee under a franchise agreement are
transferred ‘or‘assigned:to another person or group of persons.

1) - A" transfer ‘is’ pro forma when it involves no substantial change in the ultimate
ownership or control of th_e franchise.

(b) No transfer shall occur without prior approval of the City, except to the extent
otherwise specified in a franchise agreement, and such approval shall not be unreasonably

withheld.

(c) Grantee shall promptly notify the City in writing of a proposed transfer and shall file
with the City Manager an application for transfer. The transfer application shall meet the relevant
requirements of Section 11-3.207 and shall provide complete information on the proposed
transaction, including a complete copy of the transfer agreement, details on the legal, financial,
and technical qualifications of the transferee, and an explanation of the potential impact of the
transfer on subscriber rates and service.

(d) An application for approval of a pro forma transfer shall be considered granted on
the thirty-first (31st) calendar day following the filing of such application with the City Manager
unless, prior to that date, the City notifies the Grantee to the contrary. An application for approval
of a pro forma transfer shall clearly identify the application as such.

(e) In making a determination on whether to grant an application for transfer, the City
Council shall consider the legal, financial, and technical qualifications of the transferee to operate
the system; whether the incumbent cable operator is in compliance with its franchise agreement
and this chapter and, if not, the proposed transferee’s commitment and plan to cure such
noncompliance; and whether operation by the transferee would adversely affect cable services to
subscribers, or otherwise be contrary to the public interest.

) No application for a transfer shall be granted unless the transferee agrees in
writing that it will abide by and accept all terms of this chapter and the franchise agreement, and
that it will assume the obligations and liabilities of the previous Grantee under this Ordinance and
the franchise agreement, except to the extent the City may otherwise consent in a transfer
agreement. ' .

(9) Approval by the City of a transfer does not constitute a waiver or release of any of
the rights of the City under this chapter or the franchise agreement, whether arising before or after
the date of the transfer.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)
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Article 3 Franchise Requirements

11 -3;3:0;1 Grantee to be bound by terms and conditions of cable ordinance and franchise
agreement: Procedure if conflict.

By accepting a franchise, a Grantee shall agree to be bound by all the terms and
conditions contained herein.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)

1 1-3 302: Payment of franchise fee.

(a) Grantee to pay City five (5%) percent of gross revenue as a franchise fee. For the
reason that the streets.which are used by the Grantee in the operation of its cable system within
the boundaries of the City are valuable public properties acquired and maintained by the City at
great expense to its taxpayers, and that the grant to the Grantee to the use of said streets is a
valuable property right without which the Grantee would be required to invest substantial capital in
right-of-way costs and acquisitions, and because the City will incur costs in regulating and
administering the franchise, the Grantee shall pay to the City an amount equal to five (5%)
percent of Grantee’s gross revenue (as defined in definition Section 11-3.101, in its franchise
agreement, or, for a state franchise holder, in state law).

(b) Franchise fee to be paid guarterly with statement verifying all collected gross
revenues. The franchise fee assessed shall be payable quarterly to the City, no later than 45 days
following the end of each calendar quarter. Each Franchise fee payment shall be accompanied
by a brief report prepared by a representative of Grantee showing the basis for the
computation.

(c) City may examine all Grantee’s records to determine accuracy of amounts payable
to City. The City shall have right to audit and to recompute any amounts determined to be payable
under this chapter, subject to any limitations on the frequency or scope of such audits in a
Grantee’s franchise agreement. Any additional amount due to the City as a result of the audit shall
be paid within thirty (30) days following written notice to the Grantee by the City. Said notice shall
include a copy of the audit report.

(d) . Late payment of Franchise Fee to be charged interest at prime rate plus 2%. In the
event that any franchise payment or recomputed amount is not made on or before the applicable
dates heretofore specified, and following notice by the City to a Grantee, interest shall be charged
daily from such date at the annual rate equivalent to the then existing highest bank prime rate as
published in the Wall Street Journal during the period of delinquency plus one percent (1%). (§ 2,
Ord. 2727 c.s., eff. May 5, 1994)

11-3.303 Use of telephone facilities.

When and in the event that the Grantee of any franchise granted hereunder uses a
telephone company’s cable system distribution channels furnished to the Grantee pursuant to
tariff or contract on file with a regulatory body having jurisdiction and said Grantee makes no use
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of the streets independent of such telephone company furnished facilities, said Grantee remains

Afully:bound by the:terms of its franchise and this chapter. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.304 [Reserved]

| (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.305 Service standards.

(a) Grantee shall maintain all parts of cable system in good condition. A Grantee shall
put, keep and maintain all parts of the cable system in good condition throughout the entire
franchise period. o ’

(b) Upon termination of service, grantee to remove aerial drops if requested by
subscriber:-Upon termination of cable service to any subscriber, a Grantee shall promptly remove
its' aerial drops, if any, fromthe premises of such subscriber upon subscriber’s request.

(c) Interruption of cable service to be preceded by notice and during periods of minimum
cable use. Grantee shall render efficient cable service, make repairs promptly, and interrupt cable
service only for good cause and for the shortest time possible. Such interruption, insofar as
possible, shall be preceded by notice and shall occur during periods of minimum cable system
use.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(d) Subsections (a) and (b) of this section shall not apply to a cable operator that had
a franchise from the state of California to occupy the City’s streets as a telephone company prior
to receiving its cable franchise.

11-3.306 Regulating subscriber service rates.

(a) Nothing in this chapter shall prohibit the City from regulating rates for cable
services to the extent permitted by federal and state law. :

(b) A Grantee shall give at least thirty (30) calendar days’ written notice to both
subscribers and the City before implementing any rate or service change. (§ 2, Ord. 2727 c.s., eff.
May 5, 1994)

11-3.307 Rights of individuals.

(a) Grantee shall not discriminate. A Grantee shall not deny cable service, deny
access, or otherwise discriminate with respect to the granting or providing of its service against
subscribers, channel users, or general citizens on the basis of race, color, religion, national origin,
sex, sexual orientation, age or disability. A Grantee shall comply at all times with all other
applicable federal state and local laws and regulations, and as amended from time to time relating
to nondiscrimination.
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(b) Grantee shall comply with equal employment opportunity requirements. A Grantee
shall strictly .adhere 'to applicable equal employment opportunity requirements of Federal, State
and local regulations, and as amended from time to time. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.308 Protection of subscriber privacy.

Each Grantee shall comply with all appllcable federal and state laws and regulations
regarding subscriber privacy.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.309 Access channels.

+(a)  -Formula:that triggers additional access channels. If any access channel is being
utilized .more: than ten(10) hours per day, five (5) days a week between the hours of 6:00 a.m.
and 11:00 p.m. fortwelve (12) consecutive weeks; a Grantee shall, upon receipt of written notice
from City make an additional new channel available for the same purpose(s) within sixty (60)
days, up to a maximum of two (2) additional access channels; provided, however, that nothing in
this subsection shall require Grantee to construct additional channel capacity to the cable system
for the sole purpose of providing additional access channel capacity, nor shall the Grantee be
required to make such new channel available if such utilization of an existing government,
education or public access channel consists of more than ten (10%) percent character generated
programming during any such consecutive twelve (12) week period. Such requirement(s) may be
met by making available, on a part-time basis, one or more other under-utilized channels, or on a
full or part-time basis one or more other unused access channels until such time as such under-
utilized or unused access channels are needed for the uses to which they have been dedicated.

(b) Underutilized access channels to be used by others under rules established by
City. [If an access channel provided under this chapter is not being utilized by the City, a
Grantee may utilize such access Channel, in its sole discretion, until such time as the City
elects to utilize the access channel for its intended purpose.

(c) Restoration_of access channels if demand increases. Access channels permitted
by the City for “interim” use by a Grantee are to be restored to government, education or public
access use whenever the criteria in subsection (a) of this section are exceeded for any one of the
existing access channel uses or whenever there is significant, unsatisfied and documented
demand for use of access channel capacity, and the City has determined a projected schedule for
at least eight hours of daily programming. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.310 Areawide interconnection of access channels.

(a) Interconnection required. Grantee shall interconnect access channels of the cable
system with any or all other cable systems in adjacent areas, upon the directive of the City,
pursuant to the procedure described in subsections (b)-(d) of this section, subject to any
conditions specified in the Grantee’s franchise agreement. Interconnection of cable systems may
be done by direct fiber-optic cable connection, microwave link, satellite, or other appropriate
method.
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(b) . Interconnection procedure. Upon receiving the directive of the City to interconnect,
a Grantee shall immediately initiate negotiations with the other affected cable system or systems
.in_order that-all-costs.‘may be, shared fairly among cable systems for both construction and
.-operation of the.interconnection link.
coEnei(e)s - Relief.JAGrantee'may be granted reasonable extensions of time to interconnect or
the  City-may-rescind its: ordérto-interconnect:upon pétition by the Grantee to the City. The City
shall- grantsaid-request, if-it finds that a Grantee has negotiated in good faith and has failed to
obtain an approval from the cable system or systems of the proposed interconnection or that the
cost of the interconnection would cause an unreasonable or unacceptable increase in cost of
service to subscribers.

(d) - Cooperation.. required. A Grantee shall cooperate with any interconnection
corporation, regional interconnection authority or other city, county, state and federal regulatory
--agency.which may-be hereafter established for the purpose of regulating, financing, or otherwise
providing for the interconnection of access channels beyond the boundaries of the City. (§ 2, Ord.
2727 c.s., eff. May.5,1994)

(e) Interconnection to state franchise holder's network. Upon receipt of a request for
interconnection a state franchise holder, or a request from the City to interconnect with a State
Franchise Holder, a Grantee shall immediately commence good faith negotiations to accomplish
an interconnection with the State Franchise Holder’s video system in a manner consistent with the
provisions of Public Utilities Code Section 5870(h),

11-3.311 New developments.

(a) City may require state-of-the-art improvements, and upgrading of facilities; hearing
required. Pursuant to subsection (b) of this section, the City shall have the authority to order the
inclusion in the Grantee’s cable system of “state-of-the-art” technology or upgraded facilities.
Notice of a hearing to consider such an order shall be provided to the Grantee and the public not
later than thirty (30) days prior to such hearing.

(b) City must establish need for improvements and financial impact on Grantee. If after
such hearing, the City Council determines that (1) there exists a reasonable need for “state-of-the-
art” technology or upgraded facilities, and (2) a Grantee will receive a fair rate of return on its total
investment (including the additional investment required to provide the “state-of-the-art”
technology or upgraded facilities), the City Council may order Grantee to provide “state-of-the-art”
technology or upgraded facilities. In considering the economic feasibility of such “state-of-the art”
technology or upgraded facilities, the City shall provide for the extension of the term of the
franchise to permit the recovery of the cost of such “state-of-the-art” technology or upgraded
facilities. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(c) This section 11-3.311 shall not apply to a cable operator that had a franchise from
the state of California to occupy the City’s streets as a telephone company prior to receiving its
cable franchise.
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11-3.312 Time is of the essence.

+ “Whenever the ordinance codified in this chapter or any franchise entered into pursuant to
this:chapter shall set forth any time for a material act to be performed by a Grantee, failure.of the

.....:Granteeto:perform-within thetime:allotted, or-within a reasonable time if a-period is not specified,
: shall.always:be sufficient grounds for the City.to invoke liquidated damages or revocation of a
- franchise, as stated in Sections 11-3.608 and 11-3.609. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.313 Accepta'nce and effective date of franchise.

- (a) No franchise granted pursuant to.the provisions of this chapter shall become

: effectlve unless and- until requirements in this section and Sections 11-3.605 (b) (insurance), 11-
+:3:606 (security-fund).and.11-3.607 (bond) hereof are done -and completed, all of such provisions
- being -hereby: declared to be conditions precedent to the effectiveness of any such franchise

granted hereunder. In the event, any of such provisions are not done and completed in the time
and manner required, the franchise shall be null and void.

(b)  Within twenty (20) days after the effective date of the ordinance awarding a
franchise, or ‘within such extended period of time as the City Council in its discretion may
authorize, the Grantee shall file with the City Clerk its written acceptance of the franchise, in a
form satisfactory to the City Attorney, together with the security fund required by Section 11-3.606
and its signed franchise agreement. Such acceptance shall be acknowledged by the Grantee
before a notary public, and shall in form and content be satisfactory to and approved by the City
Attorney.

(c) The City Clerk shall record the effective date on the executed franchise agreement
upon the Clerk’s receipt and acceptance of the documents required in subsections (a) and (b) of
this section. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

Article 4 Construction Requirements

11-3.401 Permits, installation and service.

(a) Within sixty (60) days after acceptance of any franchise, the Grantee shall proceed
with due diligence to obtain all necessary permits and authorizations which are required in the
conduct of its business, including, but not limited to, any utility joint use attachment agreements,
microwave carrier licenses, and any other permits, licenses and authorizations to be granted by
duly constituted regulatory agencies having jurisdiction over the operation of cable systems, or
their associated microwave transmission facilities. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(b) This section 11-3.401 shall not apply to a cable operator that had a franchise from
the state of California to occupy the City’s streets as a telephone company prior to receiving its
cable franchise.

11-3.402 Cable system construction map and schedule.
(a) Map and plan. Grantee shall submit a construction plan or reconstruction plan

which shall be incorporated by reference and made a part of the franchise agreement. The plan
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shall include cable system design details, equipment specifications, and design performance
criteria. The plan shall also include a map of the entire franchise area disclosed in accordance

e fwith‘the._terms and conditions of the franchise and shall clearly delineate the following:

ceoewns(d) i Areasiwithingthe franchise area where the cable:system will be initially available to
subscnbers including a schedule of construction for each year that construction or reconstruction
s proposed, and

2) Areas within the franchise area where extension of the cable system cannot
reasonably be done due to lack of present or planned development or other similar reasons, with
; the-areas and the reasons for not servmg them clearly. identified on the map.

(b) Early construction and extension. Nothing in this section shall prevent the Grantee
from constructmg or reconstruotmg the. cable system earlier than planned. However, any delay in
the cable system constructlon beyond the times specified in the plan report timetable shall require
. apphcatlon to and consent by the City Council.

(c). -Delay in construction timetable. Any delay beyond the terms of construction or
reconstruction-timetable, unless approved by the City Council will be considered a violation of this
chapter for which-the provisions of Section 11-3.609 shall apply as determined by the City
Council. ‘ '

(d) Commencement of construction or reconstruction. Construction or reconstruction
in accordance with the plan submitted by Grantee shall commence and be completed according
to the schedule established by the franchise. Failure to proceed expeditiously as required in the
franchise may be grounds for revocation of a franchise. ' '

(e) Standard drop (aerial and/or underground). A Grantee shall make aA standard
drop, whether aerial or underground, available to all subscribers at a uniform installation fee. A
standard drop shall mean a cable connection which requires no more than a 150-foot drop
measured from the nearest point of a subscriber’s home or place of business to the nearest active
tap on the cable system, involves only one outlet and standard materials, and does not involve a
wall fish. In addition, a “Standard Drop” shall exclude custom installation work, including specific
subscriber requested work that requires non-standard inventory or cable routing requiring
construction methods exceeding reasonable underground or aerial work. :

) Aerial and underground drops exceeding 150 feet. With respect to requests for
connection requiring an aerial or underground drop ‘fine which is in excess of 150 feet, the
Grantee must extend and make available cable service to such subscribers at a connection fee
not to exceed the actual installation costs incurred by the Grantee for the distance exceeding 150
feet. Any work requiring excavation in a street shall be at the total cost of the Grantee. (§2, Ord.
2727 c.s., eff. May 5, 1994)

(9) Subsections (a)-(d) of this section 11-3.402 shall not apply to a cable operator that
had a franchise from the state of California to occupy the City’s streets as a telephone company
prior to receiving its cable franchise.

11-3.403 Methods and materials of street construction.

(@) The City shall have the right to specify the methods and materials of construction,
together with the horizontal and vertical location of any facility proposed by Grantee within any
public property or right-of-way. Methods of construction shall include the City’s right to limit the
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- work of the Grantee to assure a minimum of inconvenience to the traveling public. (§ 2, Ord. 2727

c:s., eff. May'5, 1994)
(b) - This'section 11-3.403 shall not apply to a cable operator that had a franchise from

-+ the:stateiof:California to: occupy the Cltys streets as ‘a telephone company prior to receiving its
wcablefranchise. -

11-3:404 Technical standards.

(a) Comphance with technical standards. Grantee shall construct, install, operate and
maintain. its system in accordance with all applicable technical standards established by the
Federal Commumcatlons Commlssmn and any othér applicable law. Grantee shall provide the
Clty, upon request the opportumty to observe the conduct of, and a written report of the results of,

‘Grarnitee’s annual proof of’ performance tests. To the extent permitted by applicable law, the City

may at reasonable times and at reasonable intervals conduct independent measurements of the
system; and ‘Grantee shall pay the costs incurred by the City for any technical assistance deemed
necessary- by ‘the "City for obtaining independent verification of technical compliance with all
standards in the event that Grantee is materially out of compliance with such standards.

(b) Additional specificatiens. Construction, installation and maintenance of a cable
system shall-be performed in an orderly and professional manner. All cables and wires shall be
installed, where possible, parallel with and in the same manner as electric and telephone lines.
Multiple cable configurations shall be arranged in parallel and bundied with due respect for
engineering considerations. Underground installations shall be in conformance with all applicable
codes.

The Grantee shall maintain equipment capable of providing standby power for headend,
and trunk ampilifiers for a minimum of two (2) hours.

Grantee shall at all times comply with applicable sections of:

(N National Electrical Safety Code (ANSI) C2-1990;

(2) National Electrical Code (National Bureau of Fire Underwriters);

(3)  The Standards of Good Engineering Practices for Measurements on Cable
Television Systems (National Cable Television Association, 008-0477);

4) The City Building Code;
(5) City Subdivision Regulations;
In any event, the cable system shall not endanger or interfere with the safety of persons or

property in the franchise area or other areas where the Grantee may have equipment located.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994) -

(©) Subsection (b) of this section 11-3.404 shall not apply to a cable operator that had
a franchise from the state of California to occupy the City’s streets as a telephone company prior
to receiving its cable franchise. '
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Article 5 Regulations Pertaining To Use of City Streets and Public Rights-of-Way

1"1 1-3 501 Location of property of Grantee.

r e.. cable svstem and vndeo system facilities to be installed only at

'Llocatlons approved bv Drreetor of Pubhc Works. Any. poles wires, cable lines, conduits or other
: _'propertles of.a Grantee or a State Franchlse Holder.to be constructed or installed in streets shall

- beso constructed or mstalled only at-such Ioca’uons and in such manner as shall be approved by
7 Athe Dlrector of Public Works acting.in the exerC|se of his or her reasonable discretion.

o (b) . Written:approval of City: Council -required.for all installations unless Grantee is
: r:utlllzmq existing public utility facility: A Grantee shall.-not.install or. erect any facility or apparatus in
-or ‘'on other. public property, place, easement, right-of-way, or. within any privately owned area
within the City which has not yet become a public street but is designated or delineated as a
proposed public street on any tentative subdivision approved by the City, except those installed in
or erected upon a public utility facility now existing, without obtamlng the prior written approval of
the City Council.

(c) Upon undergrounding of utility lines, Grantee shall concurrently place its facilities
underground. Notwithstanding any other provision in this chapter or any franchise granted
pursuant thereto, all facilities of a Grantee in any public street or in any public or private
easement, and cable service lines to subscribers off the main lines, shall be located underground
at such depths and locations as shall be approved by the Director of Public Works, except where
Grantee uses existing poles, with permission from the owner, and as to such cable service lines
where and so long as electric and telephone lines to the subscribers are overhead. Upon the
undergrounding of the utility lines of the owner using said poles, Grantee shall concurrently (or
earlier) place its facilities underground at depths and locations approved by the Director of Public
Works. Where possible all underground wires or cable of Grantee shall be placed in conduits.

(d) Permits required from Director of Public Works, Building or other appropriate
departments prior to any physical work in city streets. The Grantee or its authorized contractors
will be required to obtain permits from the Director of Public Works, Building or other appropriate
departments prior to any physical work being performed in the City’s streets, or on City-owned
property. Permits will be issued promptly to a Grantee or its contractors only on, approved plans,
by approved contractors, which must be submitted on or before the request for the construction:
permit. All work will be done in accordance with the City’s specifications.

‘ (e) Detailed maps required of entire cable system prior to issuance of permits. A
Grantee shall cause detailed maps of the entire cable system showing materials of construction,
amplifier, and power supply locations to be filed in the office of the Director of Public Works prior
to the issuance of a permit for construction. Prior to requesting the issuance of a permit for the
installation of any facility or apparatus in accordance with the provisions of this section, the
Grantee shall file such maps with all utility companies and public agencies whose facilities are
affected by such installation and obtain a statement signed by a responsible official thereof that
such utility or public agency has no objection to the proposed location of such facility. Such utility
companies and public agencies shall act upon a request made to them by a Grantee in
accordance with the foregoing provisions within thirty (30) days after such request has been made
to such utility or public agency.
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4] City Council may grant relief for good cause. In order that the provisions of
subsection (c) of this section may be reasonably applied in instances where extreme or
unnecessary hardship would result from carrying out the provisions of this section, the City
Council:shall- have the power to vary the mandatory provisions of this section in any specific case
in such -a 'manner that substantral justrce IS done upon a showing by the Grantee of good cause
er ’otW|thstand|ng any other’ provrsmn of this‘chapter; the franchise agreement may require
: I‘facmtles wrll be- underground from the beginning without utilization of existing above-ground

“ddilities. In"stich’ ‘event, the franchise agreement may provide for certain exceptions, or delegate

“to'the Director of Public' Works authority to make exceptions when deemed reasonably necessary
from the standpoint of either practical installation or economic cost. In any event, all installations
_:shall:be:in-accordance with_standards approved by the Director of Public Works. Amplifiers and
“power supplies in Grantee’s transmission and distribution fines may be located in appropriate
‘housing: upon:the surface:of the ground as approved by the Director of Public Works. (§ 2, Ord.
- 2727-c:s:, eff May5 1994)

11-3.502 Use of utility poles and facilities: Agreement.

‘When any pdrtion of the cable system is to be installed on public utility poles and facilities,
and Grantee will provide proof that agreements for such joint use of poles and facilities have been
entered into by the Grantee and such utility companies. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.503 Emergency work.

The city reserves the right to remove any portion of the Grantee’s equipment and facilities
as may be required in any emergency as determined by the City without liability for interruption of
cable service and City shall not be obligated to restore cable service or to pay the costs of
expenses of restoring cable service. In the event this work results in a loss of cable service,
without fault on the part of the Grantee, no refund will be credited to subscriber accounts. (§ 2,

Ord. 2727 c.s., eff. May 5, 1994)

11-3.504 Removal and abandonment of property of Grantee.

‘ (a)  Grantee shall remove system from any public_street following termination or
expiration of franchise. In the event that the use of a substantial part of the cable system is
discontinued for any reason for a continuous period of twelve (12) months, or in the event such
cable system or property has been installed in any street or public place without complying with
the requirements of the Grantee’s franchise or this chapter, or the franchise has been terminated,
cancelled or has expired without renewal the Grantee shall promptly, upon being given ten (10)
days notice from the Director of Public Works commence removal from the streets or public
~ places all such property and poles of such cable system other than any which the Director of

Public Works may permit to be abandoned in place. In the event of such removal, the Grantee
shall promptly restore the street or other area from which such property has been removed to a
condition satisfactory to the Director of Public Works.
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(b) Grantee’s property may be considered abandoned ninety (90) days after
termination or expiration of franchise. Any property of the Grantee remaining in place ninety (90)
days after the termination or expiration of the franchise shall be, at the option of the City Council,
considered permanently abandoned. The Director of Public Works may extend such time not to
.exceed, s an additional ninety.(90) days.

ciet ra(e) pe-Abandonment-ind place: shall ‘be _done-at direction of Department of Public Works;
. éf’@wnersh ip of propertv shall-be transferred to City. Any property of the Grantee permitted to be
““abandonéd®in- place shall be abandoned ‘in such a manner as the Department of Public Works
‘shall* prescrlbe Upon permanent abandonment of the property of the Grantee in place, the
Aproperty shall become that of the City, and the Grantee shall submit to the city an instrument in
,wntlng, to be approved by the City Attorney, transferring to the City the ownership of such
’ _property (§2 Ord. 2727 c.s., eff. May 5, 1994)

11-3.505 Temporary removal of wrre for building improvements.

The Grantee on the request of any person, firm or corporation holding a building permlt
issued by the’ City, shall temporarily raise or lower its wires to permit the moving of buildings.
The expense of such temporary removal, raising or lowering of wires shall be paid to the
Grantee by the person, firm or corporation requesting the same, and the Grantee shall have the
authority to require such payment in advance. The Grantee shall be given not less than forty-

~eight (48) hours advance notice to arrange for such temporary wire changes. (§ 2, Ord. 2727
c.s., eff. May 5, 1994)

11-3.506 Tree trimming.

The Grantee shall notify the City regarding the need to trim trees upon and overhanging
streets of the City so as to prevent the branches of such trees from coming in contact with the
wires and cables of the Grantee; at the option of the City, such trimming may be done by the
City at the expense of the Grantee and other users thereof, or by the Grantee under the City’s
supervision and direction, at the expense of the Grantee and other users thereof. When
authorized, such trimming shall be limited to the area required for clear cable passage and shall
not include major structural branches which materially alter the appearance and natural growth
habits of the tree. If such trimming is not performed by the City, the Grantee shall be
responsible for any and all damages to any tree as a result of trimming, or to the land
surrounding any tree, whether such tree is trimmed or removed. (§ 2, Ord. 2727 c.s., eff. May 5,

1994)

11-3.507 Changes required by public improvements.

The Grantee shall from time to time protect, support, temporarily dislocate, temporarily
or permanently as may be required, remove or relocate, without expense to the City or any
other governmental entity any facilities installed, used, or maintained under the franchise, if and
when made necessary by any lawful change of grade, alignment, or width of any public street,
by the City or any other governmental entity, or made necessary by any other public
improvement or alteration in, under, on, upon or about any public street or other public property,
whether such public improvement or alternation at the instance of the City or another
governmental entity, and whether such improvement or alteration is for a governmental or
proprietary function, or made necessary by traffic conditions, public safety, street vacation or
any other public project or purpose of City or any other governmental entity. The decision of the

ORDINANCE NO. 2993-06
AMENDING CITY COUNCIL MEETING TIME
PAGE NO. 19



Director of Public Works under this section shall be final and binding on a Grantee. (§ 2 Ord.
2727 c.s., eff. May 5, 1994)

. . 11-3.508 Failuire to perform street work.

(a) All damages to public facilities to be replaced or restored to same condition
7 exXisting: . prior - to; Grantee’s cconstruction. - In the event.:that a Grantee during construction,
- dnstallation-. or -repair--of . its -facilities causes damage- to pavement, sidewalks, driveways,
.-:,Iandscapmg or other property, the Grantee or the authorized agent shall, at its own expense
... and.in"a.manner. approved by the City, replace and restore such places to the same condition
Wthh existed before said work was commenced.
(b) Procedure to be followed upon failure of Grantee to complete work. Upon failure
of the Grantee to’ complete any work required by law, or by the provisions of this chapter, or by
its franchise agreement, to be done in any street or other public place, within ten (10) days
following due notice and to the satisfaction of the Director of Public Works, the City may at its
option, cause such work to be done and the Grantee shall pay to the City the cost thereof in the
itemized amounts reported by, the Director of Public Works to the Grantee within ten (10) days
after receipt of such itemized report. Or, at City’s option, City may demand of Grantee the
estimated cost of such work as estimated by the Director of Public Works, and such shall be
paid by Grantee to City within ten (10) days of such demand. Upon award of any contract or
contracts therefor, Grantee shall pay to City within ten (10) days of demand any additional
amount necessary to provide for cost of such work. Upon completion of such work, Grantee
shall pay to City or City shall refund to Grantee such sums so that the total received and
retained by City shall equal the cost of such work. “Cost” as used herein shall include fifteen
(15%) percent of other costs for City’s overhead. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.5009. Scope of article.
This Article 5 shall not apply to a cable operator that had a franchise from the state of

California to occupy the City’s streets as a telephone company prior to receiving its cable
franchise.

Article 6 Administration and Enforcement Provisions

11-3.601 Complaint procedure.

(a) City Manager responsible for continuing administration of franchises and
implementation of complaint procedures. The City Manager or the City Manager's designee shall
~ have responsibility for the continuing administration of a franchise granted under this chapter and

- implementation of complaint procedures.

(b) Grantee to maintain office in City limits and operated so that complaints can be
received on a twenty-four (24) hour basis. A Grantee shall maintain a business office within the
City limits, which shall be open during all usual business hours and shall maintain a publicly listed
telephone number with a toll-free number and sufficient lines: and be so operated that complaints
and requests for repairs, billing or adjustments shall be received on a twenty-four (24) hour basis.
Subscribers shall be promptly notified of any change of address of such office or of telephone
number(s).

(c) Grantee representatives to be maintained that are capable of responding to
service interruptions, twenty-four (24) hours a day, seven (7) days a week. A Grantee shall
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maintain representatives capable of responding to service interruptions twenty-four (24) hours_a

day sseven (7) -days a:week.

Co (d) Notlce ‘10 ; be_ given subscrrbers regarding complaint _handling procedures. A
tee Shal Sedures for receiving, acting upon, and resolving subscriber complaints

) n of ‘the’ Clty Manager ‘A" Grantee shall furnish a notice of such

- procedures 16 each subscriber at the time of mutral subscnptron to the cable system and annually

' thereafter

o (e) Loq to- be maintained- showing nature and disposition of each cable service
'comglamt A Grantee shall keep a maintenance cable servrce log which will indicate the nature of
each cable service complaint and the time and date thereof. This log shall be made available for
periodic inspection by representatives of the City Manager. All cable service complaint entries
shall be retained on file for a period consisting of the most recent three (3) years.

) City can require testing of system-and receive reports on system performance. A
Grantee’s system shall meet all applicable FCC rules and regulations, including but not limited
to 47 C.F.R. Subpart K'(Technical Standards). A Grantee shall perform all tests necessary to
determine compliance with applicable FCC technical standards. Upon request, a Grantee shall
provide the City a copy of the test results within thirty (30) days of the completion of the test.
The Grantee shall permit the City to witness the testing. At any time after commencement of
service to subscribers, upon providing a Grantee notice and an opportunity to cure, the City
may order that a Grantee perform additional proof of performance tests required to verify
compliance with applicable FCC technical standards on the basis of substantial numbers of
complaints received or other evidence indicating significant noncompliance-with the applicable
technical standards. Such additional tests shall be limited to the particular matter in
controversy. The costs of any such tests, and any necessary retests, shall be borne by the

Grantee.

(9) Required tests may be observed by independent professional engineer. The City
Manager may require that tests and analyses be observed by a professional engineer retained by
the City. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(h) Subsection (b) of this Section 11-3.601 shall not apply to a cable operator that had
a franchise from the state of California to occupy the City’s streets as a telephone company prior
to receiving its cable franchise.

11-3.602 Refund.

(a) Subscriber may receive pro-rated credit for loss of cable service for four hours or
more. Under normal operating conditions, a Grantee shall provide a credit upon subscriber
request when all channels received by that subscriber are out of service for a period of four (4)
consecutive hours or more. The credit shall equal, at a minimum, a proportionate amount of
the affected subscriber's(s’) current monthly bill. In order to qualify for the credit, the subscriber
must promptly report the problem and allow the Grantee to verify the problem if requested by
the Grantee. If subscriber availability is required for repair, a credit will not be provided for such
time, if any, that the subscriber is not reasonably available.

(b) Under normal operating conditions, if a significant outage affects all video
programming cable services for more than twenty-four (24) consecutive hours, a Grantee shall
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issue an automatic credit to the affected subscribers in the amount equal to their monthly
recurring charges for the proportionate time the cable service was out, or a credit to the
ed sub cnbers in the amount equal to the charge for the basic plus enhanced basic level
; roportlonate tlme the cable service was out, whichever is technically feasible
) ‘ hnlcally?feasmle -as, determlned by the Grantee provided such determination is

...nol ﬂ.dlscnmmatory Such credit. shall.be reflected on subscriber billing statements within the
‘next available billing cycle following the outage.

. (b) . Annual notice to be given to subscribers regarding their right to a refund. A
,:_Grantee shall, at ‘the time of initial subscrlptlon to the cable system and annually thereafter, furnish
a notice to subscnbers of their nghts to refunds pursuant to this section. (§ 2, Ord. 2727 c.s., eff.

",Mays 1994)

11-3.604 Inspection of property and records.

-(a). . . City-may examine all property of Grantee. At all reasonable times and upon
reasonable notice the Grantee shall permit any duly authorized representative of the City to
examine all property of the Grantee, together with any appurtenant property of the Grantee
situated within or without the City, and to examine any and all maps and other records kept or
maintained by the Grantee or under its control which deal with the operations, affairs, transactions
or property of the Grantee with respect to its franchise. If any such maps or records are not kept in
the City, or upon reasonable request made available in the City, and if the Council shall determine
that an examination thereof is necessary or appropriate, then all travel and maintenance
expenses necessarily incurred in making such examination shall be paid by the Grantee.

(b) Open Books and Records. Upon reasonable written notice to a Grantee and
with no less than ten (10) days prior written notice to the Grantee, the City shall have the right
to inspect the Grantee’s books and records pertaining to the operation of the franchise at any -
time during normal business hours as are reasonably necessary to ensure compliance with the
terms of its franchise agreement, this chapter and applicable state and federal law. (This
provision, however, shall not prohibit the City from reviewing records that cable system
operators must make available for public inspection pursuant to federal law.) Such inspections
shall be conducted in a manner that will not unreasonably disrupt the Grantee’s normal
operations. Such notice shall specifically reference the records that the City desires to review,
- so that the Grantee may organize the necessary books and records for appropriate access by
the City. A Grantee shall not be required to maintain any books and records for franchise
compliance purposes longer than four (4) years. Notwithstanding anything to the contrary set
forth herein, a Grantee shall not be required to provide copies of information that is proprietary
or confidential in nature, or disclose any of its or an affiliate’s books and records not relating to
compliance with the terms of its franchise agreement, this chapter and applicable state and
federal law. The City shall only disclose a-Grantee’s proprietary or confidential information to
employees, representatives, and agents thereof who have a need to know, or in order to
enforce the provisions of its franchise agreement, this chapter and applicable state and federal
law. Except as provided below, the City shall treat as confidential and not voluntarily disclose
any books, records and information disclosed hereunder that constitutes proprietary or
confidential information under federal or state law, to the extent a Grantee makes the City
aware of such confidentiality. A Grantee shall be responsible for clearly and conspicuously
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stamping the word “Confidential” on each page that contains confidential or proprietary
--information, . and: shall. provide a brief written explanation as to why such information is
: confidential::If:the :City receives a demand from. any person for disclosure of any information
’~';»:-,:{de‘s”_i"g,,raa,ted\,bysf-the:f Grantee as-confidential; the City shall, so far as consistent with applicable

o awgzadvisesthe -Grantee :and:provide the Grantee, within a:reasonable time, with a copy of any

- rwrittefirequest by:the-party demanding-access to.such information.. Unless otherwise ordered
by a court or agency:of competent jurisdiction, .the City agrees that, to the extent permitted by
state..and.federal law, it shall deny access to any of the Grantee’s information marked
-confidential -as.set forth above to any person. A Grantee shall not be required to provide
subscriber information in violation of Section 631 of the Communications Act, 47 U.S.C. § 551.

. {c), .. Grantee shall keep in City complete plans and records showing exact location of all
: cable system equment The. Grantee shall at all times make and keep in the City full and
complete plans and records showing the exact location cf all cable system equipment installed or
in use in streets public nghts of-way and other places in the City.

(d) . Grantee to file current maps of cable system with Director.of Public Works The
Grantee shall file. with the Director of Public Works, on or before the last day in March of each
year, in which cable system equipment placement has changed, current maps or sets of maps
drawn to scale, showing all cable system equipment installed and in place in streets, public rights-
of-way and other public places of the City. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(e) Subsections (a), (c), and (d) of this section 11-3.604 shall not apply to a cable
operator that had a franchise from the state of California to occupy the City’s streets as a
telephone company prior to receiving its cable franchise.

11-3.605 Protection of City against liability.

(@) Indemnification.

(1) Each Grantee shall fully indemnify, save and hold harmless, and defend the City,
its officers, agents, boards and employees, from and against any liability for damages or claims
resulting from tangible property damage or bodily injury (including accidental death), to the
extent proximately caused by the Grantee’s negligent construction, operation, or maintenance
of its cable system, provided that the City shall give the Grantee written notice of its obligation
to indemnify the City within ten (10) days of receipt of a claim or action pursuant to this
subsection, or fifteen (15) days provided that the Grantee is not prejudiced by the timing of such
- notice. Notwithstanding the foregoing, the Grantee shall not indemnify the City for any
damages, liability or claims resulting from the willful misconduct or negligence of the City, its
officers, agents, empldyees, attorneys, consultants, independent contractors or third parties, or
for any activity or function conducted by any person other than the Grantee in connection with
PEG Access, or the emergency alert system or the distribution of any cable service over the

cable system.

(2) With respect to a Grantee’s indemnityvobligations set forth in subsection (a)(1),
the Grantee shall provide the defense of any claims brought against the City by selecting
counsel of the Grantee’s choice to defend the claim, subject to the consent of the City, which
shall not unreasonably be withheld. Nothing herein shall be deemed to prevent the City from
cooperating with the Grantee and participating in the defense of any litigation by its own
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counsel at its own cost and expense, provided, however, that after consultation with the City,

the:Grantee-shall have the right.to defend, settle or compromise any claim or action arising
«.rhereunder,.and:the: Grantee shall have the authority to decide the appropriateness and the
o amount:of-any-suchzsettlement.  In-the ‘event-that-the terms of any such proposed settlement
incly(jes=..:theif<release«-;o‘f;f%the :Grantee :and.the ‘City does-not consent to the terms of any such
- »igettlementior:compromise, the-Grantee:shall -not.settle:the claim or action, but its obligation to
. sindemnify.the. City:-shall in no-event exceed the.amount of such:settlement.
' (4) The City is in no manner or means waiving any governmental immunity it may
enjoy-or “any -immunity for its agents, officials, servants, attorneys, representatives and/or
employees.

- (6) Al rights of City pursuant to indemnification, insurance, security fund or
“construction bond(s), as provided for by this chapter, are in addition to all other rights the City may
have under this chapter or any other ordinance, rule, regulation or law.

(7) The City’s exercise of or failure to exercise all rights pursuant to any section of this
" ordinance shall not-affect in any way the right of City subsequently to exercise any such rights or
any other right of City under this chapter or any other ordinance, rule, regulation or law.

(8) It is the purpose of this subsection to provide maximum indemnification to the City
under the terms and conditions expressed and, in the event of a dispute, this section shall be
construed (to the greatest extent permitted by law) to provide for the indemnification of the City by
the Grantee.

(9) The provisions of this subsection shall not be dependent or conditioned upon the
validity of this chapter or the validity of any of the procedures or agreements involved in the award
or renewal of a franchise, but shall be and remain a binding right and obligation of the City and
Grantee even if part or all of this chapter, or the grant or renewal of a franchise, is declared null
and void in a legal or administrative proceeding. By accepting its franchise a Grantee agrees that
the provisions of this subsection survive any such declaration and shall be a binding obligation of,
and inure to the benefit of, the Grantee and City and their respective successors and assigns, if

any.

(b) Comprehensive liability insurance. Upon acceptance of its franchise, a Grantee
shall file with the City Clerk and shall thereafter during the entire term of such franchise maintain
in full force and effect, at its own expense, a general comprehensive liability insurance policy or
policies which shall insure Grantee and provide primary coverage for the City, its officers, boards,
commissions, agents and employees, against liability for loss or liability for personal injury, death,
property damage (both automobile and nonautomobile cause), or other damages. Such policy or
policies shall be issued by a company qualified to do business in the State of California, with an
A- or better rating for financial condition and financial performance by Best's Key Rating Guide,
Property/Casualty Edition. The policy or policies shall name the City, its officers, boards,
commissions, agents and employees as additional insured (except as to worker's compensation
and employer’s liability insurance) and contain a provision that a written notice of any cancellation,
modification or reduction in coverage of said policy shall be delivered to the City Clerk thirty (30)
days in advance of the effective date thereof. No franchise granted under this chapter shall be
effective unless and until each of the foregoing policies of insurance as required in this subsection
has been delivered to the City Clerk. Any substitute policy or policies shall be subject to the same
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approvals and shall comply with all of the provisions of this subsection. (§ 2, Ord. 2727 c.s., eff.
-.May 5, 1994)

" "11:3.606 Security fund.

(@) Cash security fund not less than Twenty-Five Thousand and no/100ths
($25,000.00) Dollars required to assure faithful performance. Prior to the date on which a Grantee
begins to provide commercial service to subscribers in the City, the Grantee shall post with the
‘City ‘'security for the performance.of its obligations under its franchise agreement in an amount of
-hot-less 'than Twenty-Five. Thousand and no/100ths ($25,000) Dollars. A franchise agreement
may provide for a security fund greater than the minimum specified in this subsection. The form of
this security may, at a Grantee's option, be a'performance bond, letter of credit, cash deposit,
cashier’s check or any other. security acceptable to the City. The security fund shall be used to:
(i) ensure the faithful performance by the Grantee .of its- obligations under its franchise
agreement and-compliance with-this chapter; (ii) pay the City sums due under the provisions of
its franchise agreement in the event the Grantee fails to do so after notice and the opportunity
to cure; and (iii) pay liquidated damages assessed against the Grantee due to franchise
violations after notice and the opportunity to cure.

(b) Cash security to be placed in interest bearing account and interest added to fund
during franchise term. If a Grantee provides a cash deposit, the City shall place the security
deposit in an interest bearing account. The interest will accrue to the benefit of the Grantee but
may not be withdrawn by the Grantee; all interest will be added to and become part of the security
fund during the term of the franchise.

(©) Procedure for City to draw down. If a Grantee fails to pay the City any fees or
taxes, liquidated damages, damages, or costs or expenses incurred by the City by reason of any
act or default of the Grantee, or if the Grantee fails to comply with any provision of the franchise
agreement or this chapter that the City determines can be remedied by an expenditure of the
security fund, the City may withdraw that amount with any interest and penalties from the security
fund, pursuant to the procedures outlined in Section 11-3.608(b) of this chapter.

The Grantee shall have the right to appeal in a court of law within sixty (60) days of the
. City Council’s decision on withdrawals from the security fund.

(d) Following a draw _down or withdrawal from security fund Grantee required to
restore to full amount. Within thirty (30) calendar days after written notice to the Grantee that an
amount has been withdrawn by the City from the security fund, the Grantee shall deposit a sum of
money sufficient to restore the security fund to the total amount in the fund immediately prior to
the withdrawal. If the Grantee fails to restore the security fund to the original amount within thirty
(80) calendar days, the entire security fund remaining may be forfeited, and/or such failure may
be considered material breach of this chapter and may be used as grounds for revocation of the
franchise.

(e) Disposition_of fund, if franchise is revoked. The security fund will become the
property of the City in the event the franchise is revoked. The Grantee is entitled to the return of
the balance of the security fund including interest that remains following expiration of the
franchise; provided, that there are not outstanding unpaid amounts owed to the City by the
Grantee, in which event same may be subtracted from such balance.
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f) City’s right with respect to security fund are in addition to all other rights. The rights
reserved to the City with respect to the security fund are in addition to all other rights of the City,
whether reserved by this chapter or authorized by other law, or the franchise agreement, and no
action, proceeding or exercise of a right with respect to such security fund will affect any other
right-the City may have. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

v"1 1 +§‘$667;.,Constructi'dn bond.

L (a) Grantee may be required tz) obtain construction bond in an amount established in
franchise agreement. Within thirty (30) days-after the award or renewal of a franchise, a Grantee
may-:be -required - to obtain -and: maintain - throughout- the period of system construction or
reconstruction; at its cost and expense,-and file with the City Clerk, a corporate surety bond in a
company. authorized to do business in the State, and found -acceptable by the City Attorney, an
amount;established in a franchise agreement to guarantee the timely construction and/or
reconstruction-and full activation of the cable:system and the. safeguarding of damage to private
property and restoration of damages incurred-with utilities.

The bond shall provide, but not be limited to, the following condition: There. shall be
recoverable by the City, jointly and severally from the principal and surety, any and all damages,
loss or costs suffered by the City resulting from the failure of a Grantee to satisfactorily complete |
and fully activate the cable system throughout the franchise area pursuant to the terms and
conditions of this chapter and the franchise agreement.

(c) Bond to be terminated only after City Council finds Grantee has satistactorily
completed all work. The construction bond shall be terminated only after the City Council finds
that a Grantee has satisfactorily completed initial construction and activation or reconstruction of
the Cable system pursuant to the terms and conditions of this chapter and the franchise
agreement.

(d) Rights with respect to construction bond in addition to all other rights of City. The
rights reserved to the City with respect to the construction bond are in addition to all other rights of
the City, whether reserved by this chapter or authorized by law, and no action, proceeding or
exercise of a right with respect to such construction bond shall affect any other rights the City may

have.

(e) Endorsement required. The construction bond shall contain the following
endorsement:

It is hereby understood and agreed that this bond may not be cancelled by the surety
nor the intention not to renew be stated by the surety until sixty (60) days after receipt by
the City, by registered mail, of written notice of such intent to cancel or not to renew.

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)

(f) This section 11-3.607 shall not apply to a cable operator that had a franchise from
the state of California to occupy the City's streets as a telephone company prior to receiving its
cable franchise.
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