Administrative Report

Council Action Date: November 30, 2006

To: MAYOR AND CITY COUNCIL -

From: MAGGIE HEALY, ASSISTANT TO THE CITY MANAGER

Subject:  ADOPTION OF ORDINANCE NO. 2993-06 GOVERNING CABLE
FRANCHISES

RECOMMENDATION

Adopt Ordinance No. 2993-06 by title only, waiving further reading:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF REDONDO
BEACH, CALIFORNIA, AMENDING TITLE 11, CHAPTER 3 OF THE REDONDO
BEACH MUNICIPAL CODE WITH RESPECT TO RULES AND REGULATIONS
GOVERNING THE OPERATION OF CABLE SYSTEMS IN THE CITY AND
APPLICATIONS FOR LOCAL CABLE FRANCHISES.

EXECUTIVE SUMMARY

The City’s Municipal Code governing Cable Franchises (Title 11, Chapter 3) needs to
be amended to reflect new federal and state legislation, new technologies and new
providers of cable services that were not envisioned at the time the code was drafted.
The revised ordinance amends Title 11, Chapter 3, with code that will protect the City’s
authority to the extent possible under the new state law.

On November 14, 20086, the Council introduced Ordinance No. 2993-06j. The ordinance
has been posted for the required five day period and is ready for adoption.

BACKGROUND

In September of this year, AB 2987 was signed into law allowing cable operators to
obtain statewide franchises in lieu of negotiating local franchises. AB 2987 becomes
effective as of January 1, 2007. Much of the process and authority under AB 2987
remains unclear, however we do know that the California Public Utilities Commission
will become the franchise authority and will commence accepting applications for State
franchises sometime at the beginning of 2007.  Existing franchise holders will be
allowed to maintain those franchises through term.

The revised Title 11, Chapter 3 of the Redondo Beach Municipal Code has been
developed through consultation with the assistance of Rick Ellrod at the law firm of
Miller & Van Eaton, Washington D.C. Mr. Ellrod has provided expert advice to the City
on telecommunications matters for more than ten years. The revised ordinance
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protects the City’s authority to the extent possible under the state law, and
accommodates cable providers that are differently situated than traditional cable
providers because of their preexisting telecommunication systems.

COORDINATION

The ordinance has been approved as to form by the City Attorney’s Office.

FISCAL IMPACT

Costs for preparing the amended Cable Ordinance are included within the City
Manager’s Office portion of the Adopted Budget for Fiscal Year 2006-07.

Submitted by: | Approved for foryvarding by:

Maggi€ Healy Office of the }éity Manager
Assistant to the City Mandder

Attachment:

o Ordinance No. 2993-06, Amending Title 11, Chapter 3 of the Redondo Beach
Municipal Code



ORDINANCE NO. 2993-06

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
"REDONDO BEACH CALIFORNIA, AMENDING TITLE 11,
CHAPTER '3"OF° THE "REDONDO BEACH MUNICIPAL CODE
‘'WITH:RESPECT* ‘TO;RULES AND REGULATIONS GOVERNING
THE OPERATION OF CABLE SYSTEMS IN THE CITY AND
APPLICATIONS FOR LOCAL CABLE FRANCHISES

THE CITY COUNCIL OF THE CITY OF REDONDO BEACH, CALIFORNIA, DOES

-HEREBY FIND AS'FOLLOWS:

, WHEREAS the City Councn has determlned it-is in the best interest of and consistent
with the convenience and necessity of the City of Redondo Beach to grant franchises to
companles desiting to provide cable service within the City of Redondo Beach on the terms and
conditions hereinafter set forth, and. as may be further described in each franchise agreement;

and,

WHEREAS, the City Council, on April 5, 1994, adopted Ordinance No. 2727, Amending
Titte 11, Chapter 3 of the Redondo Beach Municipal Code Establishing a Procedure for the
Granting of Cable Television Franchises and Renewals Thereof, Setting Forth Rules and
Regulations Governing the Operation of Such Systems; and,

WHEREAS, the City Council finds that Title 11, Chapter 3 of the Redondo Beach
Municipal Code needs to be amended for consistency with State law, new providers and new
cable television technologies; and,

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF REDONDO BEACH
DOES HEREBY ORDAIN AS FOLLOWS:

Section 1. AMENDMENT OF CODE. Title 11, Chapter 3 is hereby amended to read as
follows:

Chapter 3 CABLE TELEVISION FRANCH]SE REGULATIONS
Article 1 Definitions
11-3.101 Definitions.

For the purposes of this chapter, the following terms, phrases, words, abbreviations, and
their derivations shall have the meaning given herein. If a term is defined in a franchise
agreement differently than it is defined in this chapter, the definition in the franchise agreement,
rather than the definition in this chapter, shall apply within the franchise agreement. When not
inconsistent with the context, words used in the present tense include the future tense, words in
the plural number include the singular number, and words in the singular number include the
plural number. Words not defined herein shall be given the meaning set forth in the Cable
Communications Policy Act of 1984 (“Cable Act”), 47 U.S.C. Section 521 et seq., and as
hereinafter may be amended, and if not defined therein, their common and ordinary meaning.
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“Access channel” shall mean a channel dedicated in whole or in part for programming
which is not originated by a cable company.

“Basuo servnce shall. mean any service tier which includes the retransmission of local
television broadoast Slgl’l&llS and education, government and public access channels.

“Cable,,Act” shall’mean‘the Cable ‘Communications -Policy Act of 1984, 47 U.S.C. Section
521, et seq:, as'amended.

“Cable services” shall be defined as the one-way transmission to subscribers of video
programming or other programming services, and. subscriber interaction, if any, which is required
for the- selection.or use of such video programming or other programming service.

“Cable system” shall mean a facility consisting of a set of closed transmission paths and
associated signal generation, reception, and control equipment that is designed to provide cable

‘service whichvifclides video programming and which is provided to multiple subscribers within a

commumty ‘but - such term does not include (a) a facility that serves only to retransmit the
telewsuon sngnals of | one of more television broadcast stations; (b) a facility that serves subscribers
without using any publlo right-of-way; (c) a facility of a common carrier which is subject, in whole
or in part, to the provisions of Title Il of the Communications Act of 1934, except that such facility
shall be considered a cable system (other than for purposes of 47 U.S.C. § 541(c)) to the extent
such facility is used in the transmission of video programming directly to subscribers, unless the
extent of such use is solely to provide interactive on-demand- services; (e) an open video system
that complies with section 653 of this title; or (e) any facility of an electric utility used solely for
operating its electric utility systems.

“City” shall mean the City of Redondo Beach, a municipal corporation of the State of
California, in its present incorporated form or in any later reorganized, consolidated, enlarged or
reincorporated form.

“City Council” shall mean the present governing body of the City or any future Council
constituting the legislative body of the City.

“Day” shall mean calendar day or days, unless otherwise specified.

“Equitable price” shall be interpreted to have the meaning used in Section 627 of the
Cable Act. .

“Franchise” means a local cable franchise granted by the City Council, unless otherwise
specified.

“Grantee” shall mean the person, firm or corporation to whom or which a franchise is
granted by the City Council under this chapter, and the lawful successor, transferee or assignee of
said person, firm or corporation.

“Gross revenues” means all cash, credits, property of any land or nature, or other
consideration received directly or indirectly by the Grantee, its affiliates, subsidiaries, parent or any
person in which the Grantee has a financial interest, or from any source whatsoever arising from
or attributable to the sale or exchange of cable services or noncable services by the Grantee
within the City or in any way derived from the operation of its cable system within the city,
including but not limited to monthly fees charged subscribers for basic service; monthly fees
charged subscribers for any optional cable service; monthly fees charged subscribers for any tier
of cable service other than basic service; installation, disconnection and reconnection fees; leased
channel fees; fees, payments or other consideration received from programmers; converter
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rentals or sales; studio rental, production equipment and personnel fees; advertising revenues;
and. revenues from home .shopping channels. - Gross revenues shall not, however, include
revenues from any noncable services to the extent that state or federal law prohibits the City from
obtaining franchise fees based on revenues from such noncable services. Gross Revenues shall
not:include :any.--uncollected receipts (‘bad debt”); provided, however, that (1) all-or any part of
such actual bad debt that is written off but subsequently collected, and (2) any late fees offset

-, against :such bad-debt, shall be included in Gross Revenues.in the period collected or offset.

.- Gross:-Revenues shall not.include any taxes on services-furnished by the Grantee which are

.imposed upon any subscriber or.user by the State, County, City or other governmental unit and
-collected by the Grantee on behalf of said governmental unit.

 “Person” shall- mean an individual, partnership or other entity.

* “Property of Grantee” shall mean all property owned, installed or used by a Grantee in the
conduct of cable system business in the City under the authority of a franchise granted pursuant
to this chapter.

» “Proposal” or “application” shall refer to a formal response by a qualified cable company in
accordance with City specifications to provide cable services to residents, businesses, industries,
and institutions within the City.

“State video franchise” means a state franchise to provide video services issued by the
California Public Utilities Commission pursuant to the Digital Infrastructure and Video Competition
Act of 2006.

“State franchise holder” means a person which holds a state video services franchise
issued by the California Public Utilities Commission pursuant to the Digital Infrastructure and
Video Competition Act of 2006. .

“Street” shall mean only a street, road, highway, freeway, lane, path, alley, court, sidewalk,
parkway, drive, pier, wharf, or bulkhead which is owned by a public entity in fee or as to which a
public entity has been dedicated for street purposes, and with respect to which, and to the extent
that, City has a right to grant the use of the surface of, and space above and below, in connection
with a franchise for a cable system or other compatible uses. _

“Subscriber” shall mean ‘any person that lawfully receives cable service over a cable
system.

“User” shall mean a party utilizing an access channel for purposes of production or
transmission of material to subscribers, as contrasted with receipt in a subscriber capacity.

- “Video service” shall have the same meaning as in California Public Utilities Code Section
5830(s). . .

“Video service provider” shall have the same meaning as in California Public Utilities Code

Section 5830(t).

(§ 2, Ord. 2727 c.s., eff. May 5, 1994)
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Article 2 Procedures for Granting, Renewing, Transferring, and Acquiring by City of
Cable Telewsuon Franchlses

5:11-3 201 A“franchlse is reqwred to operate a-cable system or provide cable service.

o «‘Alnonexcluswe franchise g‘ranted under this-chapter, or a state video franchise, is required
of-any person that constructs, operates or maintains a cable system within all or any portion of the
‘public: rights-of-way of the City or. provides cable television service in the City, and such
construction, operation, maintenance, or service without such a franchise shall be unlawful. A
franchise may be granted by the City Council to any person, whether operating under an existing
franchise or not, pursuant to the terms and provisions of this chapter (§ 2, Ord. 2727 c.s., eff.

May 5, 1994)

11-3.202 Unauthorized connection; Tampering.

(a) It shall be unlawful for any person to make any unauthorized connection, whether
physically, electronically, acoustically, inductively or otherwise, with any part of a franchised cable
system within this City for the purpose of enabling him or herself or others to receive any
television signal, radio signal, picture, program or sound, without the permission of the Grantee.

(b) It shall be unlawful for any person, without the consent of the Grantee, to willfully
tamper with, remove or injure any part of a franchised cable system within this City.

(c) Any persons violating any part of this section shall be liable, upon conviction
thereof, to the maximum penalty permitted by law for such violation. Each day any such violation
continues shall constitute a separate offense. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.2038cope of franchise.

Any franchise granted pursuant to the provisions of this chapter shall authorize and permit

' the Grantee to construct, operate and maintain a cable system in the City for the sole purpose of

providing cable service, pursuant to the terms of its franchise agreement and applicable law.

Such a franchise shall grant no authority for the Grantee to use the City's streets for any

purposes other than provision of cable service, except to the extent other services may be
specifically authorized in a franchise agreement.

Consistent with applicable Federal and State law, the City Council shall retain all authority
to regulate non-cable communication services to the extent necessary to protect the public
interest and to ensure compliance with all provisions of this chapter. (§ 2, Ord. 2727 c.s., eff. May
5, 1994)
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11-3.204 Limitations df franchise: Franchise to be non-exclusive and subject to City’s

.police.and.taxing powers heretofore or hereafter enacted.

(a) Any franchise granted under this chapter shall be nonexclusive.
R (o) B8 ..:_.v.a'No*b‘ri\‘@?ilé:ge or exemption*shall be granted or conferred by any franchise granted

- . under this‘chapter except those specifically presented herein.

(c) Any privilege claimed under any franchise by a Grantee or a state franchise holder
in any street or~other: public ‘property shall be subordinate to any prior or subsequent lawful
occupancy or use thereof by the City or any other governmental entity, or other prior easements
therein.

(d) Any right or power in, or duty imposed upon, any officer, employee, department, or
board of the City shall be subject to transfer by the City to any other officer, employee,
department, or board of the City.

(e) A Grantee:or a state franchise holder shall be subject to all requirements of City
ordinances, rules, regulations and specifications heretofore or hereafter enacted or established
which are within the scope of the City’s police and taxing powers, and shall comply with all
applicable State and Federal laws and regulations heretofore or hereafter enacted or established.

(f) Any such franchise granted shall not relieve the Grantee of any-obligation involved
in obtaining pole space from any department of the City, utility company, or from others
maintaining poles in streets. (§ 2, Ord. 2727 c.s., eff. May 5, 1994)

11-3.205 Acquisition by City.

(a) In accordance with Section 627 of the Cable Communications Policy Act of 1984, if
a renewal of a franchise granted under this chapter is denied and the City acquires ownership of
the cable system or effects a transfer of ownership of a cable system to another person, any such
acquisition or transfer shall be at fair market value, determined on the basis of the cable system
valued as a going concern but with no value allocated to the franchise itself.

Any such right of the City to acquire or transfer a cable system shall be addressed in a
franchise agreement. This chapter does not by itself create such a right in the City with respect to
any cable system.

If a franchise granted under this chapter is revoked for cause and the City acquires
ownership of the cable system or effects a transfer of ownership of the cable system to another
person, any such acquisition or transfer shall be at an equitable price.

(b) The value of a cable system (fair market value or equitable price) shall be
determined by an appraisal .committee consisting of three (3) disinterested appraisers. The
appraisal process shall be conducted in accordance with the following procedures:

(1) Each party shall appoint an appraiser within thirty (30) days after the City sends
notice initiating appraisal proceedings. The two (2) appraisers shall select a third appraiser within
thirty (30) days after selection of the second appraiser. If the two (2) appraisers are unable to
agree on the appointment of a third appraiser within such thirty (30) day period, either the City or
the Grantee may petition the Judge of the Los Angeles County Superior Court, acting in his or her
individual capacity, for the selection of a third appraiser.
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(2 Each party shall bear the cost of its own appraiser and one-half (1/2) of the cost of
appointing the third appraiser and of paying the third appraiser’s fee. The third appraiser, however
selected, shall be a person who has not previously acted in any capacity for either the City or the
Grantee.

e o i(8) e <Withins thlrty (30) days after selection -of the third appraiser, the appraisers shall
meet and set the value of the cable -system consistent with the requirements of this section. § 2,
. Ord. 2727 ¢c.s., , eff. May 5, 1994)
(c) The_ provisions of this Section 11-3.205 shall not apply to a state franchise holder’s
pablg _system

11-3.206 Rights reserved to the City.

(a) City_may exercise right of eminent domain. Nothing herein shall be deemed or
construed to impair or affect, in any way, to any extent, the right of the City to acquire the property
of ‘a Grantee; through the exercise of the right of eminent domain, at a fair and just value in
accordance with applicable:law. Nothing herein contained shall be construed to contract away or
to modify or abridge, either for a term or in perpetuity, the City’s right of eminent domain.

(b) City’s rights reserved. There is hereby reserved to the City every right and power
which is required to be herein reserved or provided by any ordinance of the City adopted pursuant
to the exercise of the City’s police and taxing powers. A Grantee shall at all times be subject to all
lawful exercise of the police power and any other lawful authority of the City, including WIthout
limitation all rights the City may have under 47 U.S.C. § 552.

(c) City cannot be prevented from granting franchises to other persons. In accordance
with applicable Federal and State law neither the granting of any franchise hereunder nor any of
the provisions contained herein shall be construed to prevent the City from granting additional
franchises.

(d) Granting of a franchise shall not constitute a waiver to exercise of any
governmental right or power. Neither the granting of any franchise nor any provision hereof shall
constitute a waiver or bar to the exercise of any governmental right or power of the City, now
existing or hereafter granted.

(e) City Manager authorized to settle controversies. The City Manager is hereby
authorized and empowered to adjust, settle, or compromise any controversy or charge arising
from the operations of any Grantee under this chapter, in the best interest of the public. Either the
Grantee or any member of the public who may be dissatisfied with the decision of the City
Manager may appeal the matter to the City Council for hearing and determination within thirty (30)
days of receipt of notice of such decision. If no such appeal is made such decision shall be
deemed final. The City Council may accept, reject or modify the decision of the City Manager and
may adjust, settle or compromise any controversy or cancel any charge arising from the
operations of the Grantee or from any provision of this chapter. Grantee shall have sixty (60) days
subsequent to the date of any such action by the City Council (including without limitation a
determination of any question of fact) to file an appeal therefrom with an appropriate State or
Federal court or agency. All actions by the City Council under this subsection shall be after
hearing upon ten (10) days advance written notice to Grantee at its address on file with the City.
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